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Application for approval of Generation Tariff for Odisha Power
Generation Corporation 1.1d. for FY 2016-17 under Section 62 &
86 of the Electricity Act, 2003 read with approved Bulk Power
Supply Agreement along with Supplemental Agreement (together
referred as “Amended PPA™), related provisions of OERC (Terms
and Conditions for Determination of Generation Tariff)
Regulations, 2014 and OERC (Conduct of Business) Regulations,
2004.
AND
Odisha Power Generation Corporation Lid. (OPGC Ltd.),
Zone-A, 7" Floor, Fortune Towers, Chandrasekharpur,
Bhubaneswar-751023, Odisha, India .....cv.corvvnnn.n.. Petitioner
AND
Reply 1o observation/queries made by Hon’ble Commission and
WISE, the Consultant of Hon’ble Commission on the matter, with
respect to application for approval of Generation Tariff for Y
2016-17, during the Public Hearing held on February 4, 2016.
AND
Reply to submissions made by Objeciors with respect to

application for approval of Generation Tariff for FY 2016-17,

during the Public Hearing held on February 4, 2016.
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ODISHA POWER GENERATION CORPORATION LIMITED (“The Petitioner™)
RESPECTFULLY SUBMITS AS FOLLOWS:

Odisha Power Generation Corporation Limited (herein after referred as “OPGC” or “the
Petitioner”) filed the application for approval of Generation Tariff for its IB Thermal Power
Station (2x210 MW) for FY 2016-17 before the Hon'ble Odisha Electricity Regulatory
Commission (“OERC” or "Commission") on December 7, 2015, which has been registered as

Case No. 53 of 2015.

Heon’ble Commission vide Public Notice dated January 19, 2016 scheduied the Public Hearing
in the above said matter on February 4, 2016 at 1500 hours in the Hearing Hall of the

_Loammission’s Office at Bhubaneshwar.

lic Hearing, Hon'ble Commission and World Institute of Sustainable Energy

o 3
¥asuttant of Hon’ble Commission for the matter, have made certain observations

a) GRIDCO

b} Shri. Ramesh Ch. Satpathy

¢) Shri. R. P. Mahapatra

d) Shri. Anand Kumar Mohapatra
e) Shri. G.N Agarwal

In view of the above, OPGC makes 1he following submissions:

The Amended PPA was approved by this Hon’ble Commission in accordance with the OERC
Tariff Regulations '
I. Tisstated and submitted that the OERC Tariff Regulations, 2014, provide for a specific

carve out for the determination of the tariff for the Petitioner’s existing generation plant

as noted in the various regulations as re- pxoduced be]ow The Regulanom clealiy vest
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this Hon’ble Commission with the discretion to determine the norms of operation of the
Petitioner’s generating plant. Pursuant to a joint application filed by the Petitioner and
GRIDCO in Case No. 13/2002, this Hon’ble Commission approved the Bulk Power
Supply Agreement dated August 13, 1996 and the amended Supplementary Agreement
dated December 19, 2012 (collectively “the Amended PPA™) executed between the
Petitioner and GRIDCQ vide its order dated April 27, 2015, Importantly, this Hon’ble
Commission approved the Amended PPA on April 27, 2015 pursuant 1o the OERC Tariff
Regulations which were notified on October 10, 2014, Moreover, whilst approving the
Amended PPA 1n the aforementioned order dated 27.04.2015, this Honble Commission
took note of the following clause of the Supplementary Agreement amending the Bulk

Power Supply Agreement (with emphasis added by underlining):

“12.0 Revision of Tariff:

In order to avoid any ambiguity with regard 1o faviff norms and parameters for

Unit 1 & 2 all terms and parameters for determination of taviff for 1 & 2 shall

be as per this PPA as amended up to date. ANl tariff parameters will siand frozen

i validity of this PPA as amended up to date notwithstanding modification in

tariff norms by the CERC from time to time. Accordinghy all references in other

provisions of this PPA to change in tariff parameters in future shall be deemed to

have been deleted, The tariff shall however be subject to revision at the time of

reneveal, replacement or extension of this Supplementary agreement or on further

enhancement of the generafion capacity of Units 1 and /or 2, if any.”

2. Thus, the Supplementary Agreement provided that the tariff norms applicable to Unit 1
and 2 of the Petitioner’s generation plant would remain unchanged for the duration of the
Amended PPA. This Hon ble Commission in ils reasoned order dated Aprit 27, 2015 in
Case No. 13/2002 considered the import of the OERC Tariff Regulations as well as the
various provisions of the Amended PPA, particularly the norms specific fo the
Petitioner’s generation station, and approved the same. Hence, the tariff norms contained

in the Amended PPA were approved by this Hon ble Commission in consonance with

the OERC Tariff Regulations. Further, at para 13 of its oxder daled Apnl 7? 201 S thzs
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Hon'ble Commission directed the Petitioner to make an application for tariff

determination for FY 2016-17 “as per the approved Amended PPA’. It follows that the

Petitioner was directed to file its application for tariff determination in accordance with

the tarf norms contained in the approved Amended PPA.,

3. Here it would be appropriate 1o cite the specific components of tariff determination in

respect of which a specific carve out has been provided for the Petitioner’s generation
plant under the OERC Tariff Regulations and the nature of the approval granted by this

Hon’ble Comunission:

3.1 Annual Fixed Cost
Regulation 4.4 of the OERC Tariff Regulations: “The dnnual Fixed Cost for OHPC

J—— and OPGC will be determined by the Commission by taking into account the

notification(s) issued by the Government of Odisha from time to time.”

' is pertinent to note that the Department of Energy, Government of Odisha issued

otification dated June 21, 2008 infer alia directing that the tariff norms and
yarameters contained in the Bulk Power Supply Agreement dated August 13, 1996
other than those relating fo incentive payments, would remain unchanged for the
duration of the Amended PPA. As noted above, the said direction was incorporated
into the Amended PPA by the Petitioner and GRIDCO vide the Supplementary
Agreement dated December 19, 2012, Thus, in approving the calculation of Annual
Fixed Cost as per the norms set out in the Amended PPA, the Hon’ble Commission
acted pursuant 1o Regulation 4.4 of the OERC Tariff Regulations. Consequently, the
Petitioner has submitted its application for approval of tariff as per the norms
contained in Clause 3.0 of Schedule I of the Amended PPA, which describe the
manner of computing Annual Fixed Cost. For instance, the Petitioner has computed
the return on equity of 16% on an equity infusion of Rs. 450 Crore applying the
norms set out in Clause 3.0 {¢) and 3.0 (b) of Schedule Il of the Amended PPA

respectively. Further, the OERC Tariff Regulations, 2014 at Regulation 3.7 provide




that for generating stations which have achieved commercial operations prior to
(01.04.2014, such as the Petitioner’s generation plant, the debt-equity ratio allowed
by the Commission for determination of tariff for the period ending 31.03.2014 shall
be considered. Thus, the debt-equity ratio stipulated in the OERC Tariff Regulations,
2014 would not be applicable to the Petitioner’s generation plant and the norms as

per the approved Amended PPA ought to be applied in this repard.

3.2 Depreciation

Proviso to Regulation 4.21: “Provided, further that for existing plams of OPGC, the
applicable depreciation rate shall be as determined by commission from fime to

=

{ime.”

Clause 3.0 (a) of Schedule 11 of the Amended PPA makes the foliowing provision

AN . -
ﬂ & {@ \im calculating depreciation charges:

“Depreciation charges shall be equal to 7.5% of Capital Cost during any year. The

6‘3“:55\@;\? 4 '\i total amount o be recovered through depreciation shall not exceed 90% of the
‘( st

;f Project Cost”

! O‘E" OR\% g Whiie'Regulalion 4.21 above provides a carve out for the Petitioner’s generation
o plant in respect of ‘Depreciation” as a tariff component, no depreciation has been
claimed in the instant tariff’ determination application as the Petitioner’s assets are

fully depreciated.

3.3 Interest on Working Capital

Proviso to Regulation 4.26: “Provided that for the existing generation plants of
OHPC and OPGC the rate of interest on working capital shall be on normative basis
and shall be equal to the SBI Base Rate plus 300 basis points as on 1st April of the

year for which the application for determination of tariff is heing made.”

Regulation 4.27; “Interest on working capital shall he pavable on normative basis

notwithstanding that the generating company has not taken loan for working capital
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Jrom any ouiside agency,”

It is stated that Clause 3.0 () of Schedule 11 of the Amended PPA provides for the
cafculation of Inferest on Working Capilal as under (with emphasis added by

underlining):

“f) Interest on Working Capital will be waorked out on the following basis on
normative level of generaiion calculated at the rate of interest applicable to OPGC

Jor its Working capital facilitv as on the fixed charge computation date

(i) Coal cost for 1.5 months
(i) Oil cost for 2 months
(iii} O&M expenses for 1 month

W () Receivables for 2 months”

At present, the Petitioner is meeting s working capital requirement through internal

accruals. Therefore, based on a combined reading of Regulation 4.26 and 4.27

excerpted above, 1t is submitted that OPGC has considered the normative interest
raie as per the OERC Tart{f Regulations and applied the same t3 the base working
capital cost as contemplated under the Amended PPA. Thus, the Petitioner has
applied the interest rate contemplated under the proviso 10 Regulation 4.26 to the
approved mechanism for calculating Interest on Working Capital provided for under

Clause 3.0 () of Schedule 11 of the Amended PPA.

3.4 Operation and Mainienance Expenses

Regulation 4.28(d): “O&M norms for the existing plants of OPGC and OHPC will

be as determined by the commission from time to time.”

It 1s submitted that in approving the Amended PPA vide its order dated April 27,
2015, this Hon’ble Commission approved the methodology for calculating Operation
and Maintenance Expenses in accordance with Clause 3.0 (d) and (e) of Schedule II

of the Amended PPA. Thus, this Hon"ble Commission in exercise of its discretion

Applicati




approved the methodology for calculating Operation and Maintenance Expenses as
per the Amended PPA, pursuant to Regulation 4.28(d) of the OERC Tariff

Regulations.

3.5 Computation and Payment of Capacity Charge and Enerpy Charge

Regulation 4.35: “The computation and payment of capacity charge and energy
charge for existing plants of OPGC will be as determined by the commission firom

kl

fime to fime.”

As with the approved methodology for calculation of Operation and Maintenance
Charges, this Hon ble Commission approved the calculation of Capacity Charges
and Energy Charges in accordance with norms specified in Clauses 3.0, 7.0 and 8.0
of Schedule 11 of the Amended PPA. It is submitied that such approval falls squarely

within the discretion provided to this Honble Commission under Regulation 4.35 of

\() Norms of Operations for the Petitioner’s Generation Plant

'\ r&egu]ation 5.3(a) (ii): “The Normative Annual Plant Availability Factor for existing

Regujation 5.3(b) (ii): “The Normative Annual Plant Load Factor for existing
Thermal Generating Stations of OPGC Lid will be as determined by the commission

”

from time fo time,

Regulation 5.3(c) (ii): “The Gross Station Heat Rate for existing Thermal Generating

Stations of OPGC Ltd will be as determined by the commission from time (o time.”

Regulation 5.3(d) (iii): “The Secondary fuel oil consumplion for existing Thermal

Generating Stations of OPGC Lid. will be as determined by the commission from

time fo time.”




Regulation 5.3(e) (i1): “The Auwxiliary Energy Consumption for existing Thermal
Generating Stations of OPGC Lid will be as determined by the commission from

time to time.”

From the above, 1t 1s apparent that the OERC Tariff Reguiations clearly vests this
How’ble Commission withs the discretion to determine the norms of operation of the
Petitioner’s generating plant. Thus, in approving the Amended PPA, this Hon’ble
Commission in exercise of its discretion has approved the norms of operation
contained in Clause 8.0 of Schedule 1 of the Amended PPA, under Regulation 5.3

as excerpted above.

3.7 Incentive

1 exercise of the discretion conferred vide Regulation 6.10, this Hon’ble

“ommission approved the following clause of the Approved PPA:

“Clause 4.0 INCENTIVE: Where the Actual Net Availability (AAN) in any financial
year exceeds 80%, an incentive (1} as per following formula shall be paid to OPGC
by GRIDCO.

INCENTIVE (1) (Rs.) Equity capital subject to maximum of 30% of Project cost x
0.35 x (% PLF achieved during the vear including deemed generation -80%6)/100.”

4. Inlight of the foregoing, it is submitted that this Hon'ble Commission’s approvaj of the
Amended PPA and the tariff norms contained therein is in compliance with the OERC
Tariff Regulations and not in derogation of them. Furthermore, it is submitted that there
is no inconsisiency between the norms specified in the Approved PPA and the OERC
Tariff Regulations as this Hon’ble Commission has approved specific norms for the
Petitioner’s generation plant contained in the PPA in accordance with the OERC Tariff

Regulations referenced hereinabove. Therefore, it is submitted that the Petitioner’s




application {or the determination of tariff in accordance with the norms contained in the
Approved PPA cannot be assailed as being contrary to or in violation of the OERC Tariff
Regulations. A number of decisions of the Hon’ble Appellate Tribunal for Electricity
hold that a distinet tariff ought to be determined for certain projects in accordance with
the relevant tarifT determination regulations passed by the appropriate commission. In
this regard, reference may be had to the judgment of the Hon’ble Appellate Tribunal of
Electricity in Punjab State Power Corporation Ltd, v. A2Z Maintenance & Engineering
Services Limited & Ors [Appeal No. 92 of 2012 in order dated 25.11.2014] uphoiding
the determination of separate tariff for certain projects in accordance with the applicable
tariff determination regulations. The relevant paragraphs of the said judgment are
excerpted below:

e “.. I the instant case, the RE Regulations specifically provide for determination of
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(b} The generic tariff determined by the State Commission for non-fossil fuel based

co-generation project does not apply fo the projects of A27 Company due to material

difference that distinguish the projects of A2Z Company.

(d) The State Conmmission has correctly determined the project specific tariff for the

power projects of A2Z Company by evaluating the projects on independent terms and

has disallowed various costs and expenses with respect io the generic tariff for bio-

mass projects.”

5. Itis also pertinent to note that the generation tariff regulations framed for thermal power
plants by the state electricity regulatory commissions in other states such as Andhra
Pradesh and Gujarat also provide a specific carve out for *existing generating stations’

1.¢. a generating station which were declared under commercial operation prior 10 the




effectiveness of the said tariff regulations. The objective of such specific carve outs for
‘existing generating stations’ has been 1o treat old generating stations with power
purchase agreements exccuted prior to the notification of the Electricity Act, 2003 {such
as the Petitioner’s in the instant case) as a specific category and apply a distinct
framework of tariff norms to them. In this regard, the Gujarat Electricity Regulatory

Commission (Multi Year Tarifl) Regulations, 2011, provide as follows:

“27.2.2. Where, as on the dafe of effectiveness of these Regulations, the power
purchase agreement or arrangemeni between o Generating Company and a

Distribution Licensee for supply of electricity from an existing generating siation has

o, 1ot been approved by the Connmission or the tariff contained therein has nof been

Y

\ ‘%“i{:adop!ed by the Conmmission or where there is no power purchase agreement or

‘i{’ Yarrangement, the supply of electricity by such Generating Company 10 such

&

cﬁ? i Distribution Licensee afier the date of effectiveness of these Regulations shall be in
N

i

N ¥ " accordance with a power purchase agreement approved by the Commission..”
-
i

6. Further, the Gujarat Electricity Regulatory Commission (Multi Year Tariff) Regulations,
2011 expressly specify a separate framework of tariff norms which are to be applied by

the conumission whilst determining their tariff.

7. Similarly, the Andhra Pradesh Electricity Regulatory Commission ( Terms and conditions
for determination of tariff for supply of electricity by a penerating company 1o a
distribution licensee and purchase of electricity by distribution licensees) Regulations,

2008 contain the following proviso to Regulation 5.2(d) therein:
“Provided further that in case of an existing generating station, the Commission shall
determine the taviffs having regard to the historical performance of such generating

station and reasonable opportunities for improvement in performance, if any”

8. Thus, it is apparent that state electricity regulatory commissions intentionally and

consciously incorporate carve outs for older generating stations so as to apply a distinct




framework of tariff norms to them. It is submitted that the application of such distinct
tariff norms and approval of the related power purchase agreements are thus well within

the framework of the tariff regulations themselves and in departure there from.

9. Separately, it is submitied that the various judgments of the Supreme Court of India such

as in PTC India Ltd. v. Central Electricity Regulatory Commission [(2010) 4 SCC 603]

and the Hon’ble Appellate Tribunal of Electricity in Power Company of Karnataka Lid. &
Ors v. Central Electricity Regulatory Commission & Ors [Appeal No. 108 of 2014 in
order dated 15.05.2015] which hold that regulations made by an appropriate commission
would prevail over contracts between parties (i.e. power purchase agreements) are not at

all d]JpliLdb}L to the instant plou,cdings since the Amended PPA has been applovcd in

( thel The OERC Tariff Regulations themselves provide for a distinet framework,

Jder a distinct framework of norms, to be determined for the Petitioner’s generating
tion, and hence there is no conflict between the two. In this context, the tariff
G-./aelermmed in accordance with the norms contained in the Approved PPA is in

v
© compliance with the OQERC Tariff Regulations.

10. As the Amended PPA has been approved under the OERC Tariff Regulations, to the
extent that the Amended PPA is silent with respect to any particular tariff norms, the
norms specified in the OERC Tariff Regulations would apply. Thus, it is only in respect
of matters on which the Approved PIPA is silent that the Petitioner has sought o apply

the norms specified in the OERC Tariff Regulations, and not otherwise.

This Hos’ble Commission’s Order dated 27.04.2015 approving the Amended PPA has not

been challenged and has attained finality

11. The Hon'ble Commission’s order dated April 27, 2015 expressly directed the Petitioner

1o file its applications for tariff determination as per the Approved PPA. It is submitted

that this Hon’ble Commission’s said order approving the Amended PPA and the tariff

norms contained therein has not been challenged in an appc.al or review by any party
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The said order has thercfore attained finality. Similarly, the OERC Tariff Regulations
which were notified as far back as October 10, 2014 have also not been challenged by
any party. In this context, it is submitied that it is not open for any party to seek a review
of the final order of this Hon’ble Commission approving the Amended PPA through
indirect means in the present proceedings. This is borne out by the judgment of the
Supreme Court in Ram Jethmalani & Ors v. Union of India & Ors {(2011)9SCC751],
which relied inter alia on the judgment of the Supreme Court in A P.SRT.C & Ors v.

Abdul Karcem [{2007)28CC406], the relevant excerpts of which are set out below:

“The Court should not permit hearing of such an application for "clarification”,

“maodification” or "recall” if the application is in substance a clever move for review.

These observations were reiferated in the case of AP.SRT.C and Ors. v, Abdul
Kareem 2007 (2) SCC 466. This Cowrt observed that the petition was in essence and
substance seeking for a review under the guise of making an application for direction
and modification apparenly being fully aware of the normal procedure that such

applications for review are nof, unless the Court directs, listed for open hearing in

Court, at the initial stage at least, before ordering notice to the other side and could
he summarily refected, if found to be of no prima facie merit. The Court further
observed that such a move ought not to be countenanced. The move was clearly
misconceived and nothing but sheer abuse of process, which of late is found to be on
the increase, more for selfish reasons than to further or strengthen the cause of

Justice.”

12. Addstionally, in respect of GRIDCQ, it is submitted that the application for the approval

of the Amended PPA was jointly filed by GRIDCO and the Petitioner in Case No.
13/2002. Indeed, it was on the basis of representations made by GRIDCO jnfer alia 1o
subniit the Amended PPA for approval before this Hon’ble Commission, and thereby
agree to the tariff norms contained therein, that the Petitioner withdrew Special Leave
Petition Nos. 6812-6813 of 2005 pending before the Supreme Court of India. However,

now al this stage, GRIDCO has in a volte face objected to the determination of tariff for




the Petitioner’s generation station in accordance with the norms contained in the very
same Amended PPA it had approached this Hon'ble Commission to approve. 11 is
submitted that GRIDCO is barred by the principle of promissory estoppel from
questioning the approval of the Amended PPA and the norms therein by this Hon’'ble
Commission. In this regard, reference may be had to the judgement of the Supreme Court

in Union of India & Ors v. Godfrey Philips India Ltd. [(1985) 4 SCC 369]

9. The true principle of promissory estoppel is that where one party has by his word
or conduct made fo the other a clear and unequivocal promise or representafion
which is intended fo create legal relations or affect a legal relationship to arise in
the future, knowing or intending that it would be acted upon by the other party to
whom the promise or representation Is made and it Is in fact so acted upon by the
other party, the promise or represeniation would be binding on the party making it
and he would not be entitled 10 go back upon it, if it would be inequitable to allow

him to do so, having regard to the dealings which have 1aken place benseen the

4
\Q-%MQR"%Q < parties.”

It 1s refevant o reilerate that OERC Tariff Reguiations, 2014, provide for a specific carve
out for the determination of the tariff for the Petitioner’s existing generation plant as noted
above. The Regulations clearly vest this Hon'ble Commission with ihe discretion to
determine the norms of operation of the Petifioner’s generaling plant. Thus in the given
context, it is now net open for GRIDCO to seek a departure from the tariff norms agreed
to by the parties in the Amended PPA, which GRIDCO submitted jointly with the
Petitioner to this IHon’ble Commission for approval and which has since been approved.,
This view is supported the recent judgment of the Supreme Court of India in Gujarat Urfa

Vikas Nigam Limited v. EMCQ Limited & Anr [2016 SCC Online SC 97] where the apex

court held as follows (with emphasis added by underlining):

“36. But the availability of such an option to the power producer for the purpose of

the assessment of income under the IT Act does not relieve the power producer of the

contractual obligations incurred wnder the PPA. No doubrt that the 1st Respondent

as a power producer has the freedom of coniract either to accept the price offered by




the Appellamt or not before the PPA was entered into. But such freedom is

extineuished affer the PPA is enjered into.”

It this regard, reference may also be had 1o the judgment of the Supreme Court of India in
Bangalore Electricity Supply Co. Lid. v. Konark Power Projects Lid. and Ors. [2015 5CC
Online SC 1089] where the apex court held as follows (with emphasis added by

underlining):

13. Thus, GRIDCO would be bound to abide by the tariff norms set out in the Amended PPA
which 1t jointly submitted with the Petitioner and is estopped from changing its stance in

thig regard.

14. In any eveni, any fresh challenge (directly or indirectly in the instant proceedings) to the

* Commission’s appsoval of the Amended PPA and the tariff norms therein by

Eng that the norms prescribed for other gencrating stations in the OERC Tariff

India’s judgment in Rajendra Kumar v. Kalvan (dead) by LRs |(2000) 8 SCC 99) where
it shed light on the principles of res fudicata in the following terms {with emphasis added

by underiining):

“14. The doctrine of res-judicata has received a statutory sanction in the Code as a

mafier of prudence and to give due weightage to parties. The doctrine thus is fo

achieve finality of dispute between the parties being a principle of prudence so as to

give efficacy 1o « finding of the Court rather than permil the parties to go fto trial

more or less on the same issues over geain and thus introducing o possibility of

conflict of views. Judicial verdict has its special sanctity and cannot be the subjeci-

maiter of discussion af any future time involving identical or similar issues.”




15. In light of the above well settled position of law, it is submitted that the validity of this
Hon’ble Commission’s final order dated Aprii 27, 2015, approving the norms in the
Approved PPA, cannot be indirectly challenged in the instant tariff determination

proceedings.

16. OPGC has filed the present application based on agreements entered between OPGC and
GRIDCO, as mentioned in para 2.2 of the Petition. OPGC in its Petition has submitted
that the principles laid in OERC Generation Tariff Regulations, 2014 have been followed
to the extent as applicable to OPGC for the present application, which is not acceptable
to GRIDCO, as submitted in para 3(c) of its submission. OPGC submits that OPGC has
filed the present application as per the directives of Hon’ble OERC vide Order dated
April 27, 2015. Sinee, the tariff is to be determined by Hon’ble OERC in consideration

/';@ f the norms of determination of tariff as per the Amended PPA, for any petition 1o be
* /N BEHER, cerfain ;_,eneral aspects such as scope of Petition, procedure for tariff determination

BHUBANE Gy

n filed considering the general aspects as per the provisions of the OERC Generation

\\(}:\O ?’*5’/ ariff Regulations, 2014, GRIDCO has also appreciated the fact that Amended PPA
\\_8_@;%"’ includes Capital Cost, Operation Performance Parameters and Principles for Tariff

determination, billing mechanism, ete. which has been given regulatory approval by
Hon’ble OIZRC in its Order dated Aprit 27, 2015, Hon’bie OERC had also recognised
the fact that Amended PPA includes such parameters and accorded the approval after due
consideration of the same. Accordingly, OPGC has filed the Petition on the basis of

amended PPA. Ience, the recovery of fixed charges and computation of energy charges

shall be as per terms and conditions of the Amended PPA.

17. Asregards the fuel prices and computation of energy charges, there is already mechanism

of FPA in place to cater the variation of approved and actual price and GCV of fuel as
per Amended PPA. OPGC humbly requests the Hon’ble Commission to consider the pass

through of actual fuel prices as per terms and conditions of Amended PPA.

18. OPGC objects the GRIDCO’s submission to Lonmde: the ash uuhsdllon EXpenses as pdi'l
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of O&M expenses. OPGC has already submitled in its Petition that it has proposed the
ash utilisation expenses in view of the directives from State Pollution Control Board,
Odisha and Ministry of Environment & Forest (MoEF), Government of India vide its
Notification dated November 3, 2009. At present, OPGC has achieved 20% utilization only
which does not comply with the MoET Notification. Hence, for additional utilisation of ash,
OPGC has to 1ake extra initiative and meet additional costs, to bring improvement in ash

utitization.

19. Hon'ble Commission during the hearing asked the details of ash utilisation expenses of
Rs. 3.5 Crore and enquired about the percentage of utilisation with respect to ash
generation in the financial year 2016-17. OPGC submits the break-up of ash utilisation

costl as under:

9@%@% The above quantity amounts to 24% of total Ash generation in the year.

20. OPGC objects GRIDCO’s contention that environmental or additional capex towards
operational sustenance shouid not be allowed as they are not provided for in the PPA.
OPGC submits that Clause 10.0 of the existing PPA stipulates that any other kind of
imposition whatsoever imposed by any Government (State or Central) and /or any other
focal bodies in environmental protection shall be billed by OPGC and will be paid by
GRIDCO. The capitalisation has to be undertaken in order 1o comply the direction of State

Pollution Control Board and schemes which are essential for operation of the plant.

g

. OPGC reiterates that as regards the recovery of such additional capitatisation, OPGC

while submitting the tariff calculation 1o GRIDCO for FY 2014-15 &FY 2015-16 has

claimed such additional capitalisation as part of Year End charges for reimbursement.




GRIDCO has not considered the same in ARR for FY 2015-16, since, scrutiny and
regulatory approval is required for such additional expenditures. Accordingly, additional
capitalisation has been claimed before the Hon’ble Commission for approval. OPGC also
objects the GRIDCO’s submission that separate Petition has to be filed for approval of
additional capitalisation. OPGC has already submitted the details and additional
capitalisation and the same have also been put before public for the comments. The
separate Petition will also require the same process to be followed and will merely delay
the approval process. Hence, OPGC requests Hon'ble Commission to approve the

additional capitalisation and allow the recovery as part of tariff for FY 201617,

. As regards the submission made by Shr. Ramesh Ch. Satpathy that seven (7) Mini-hydro

plants are not operating while there is a move for more renewable energy, OPGC submits

that three plants are under operation though OPGC is not getting any revenue from these

DPGC denies the submission of Shri. Ramesh Ch, Satpathy that there is inefficient
operation of the plant. The Objector has made generic statement without putting any facts
before the Hon'ble Commission. OPGC has taken all efforts to make operation of the
plant efficient. OPGC plant performance in terms of PLF has always been better than
national average. As per CEA report December 2015, OPGC stands number 1 in state
sector and number-7 across all sectors in all India level in the current financial year. This

speaks volumes about the performance level of OPGC plant.

. As regards the submission of CAG reports, OPGC clarifies that OPGC is a government

company and the statutory auditors are appointed by C&AG of India to conduct the
statutory audit and submit their report. On the basis of the said report the C&AG also
conducts supplementary audit every year. Besides above the C&AG also conducts

transaction audit. The audil observations of CAG and the compliance by OPGC are

included as palt of the Annual Reporl Wh]b]l are availabie for publlc perusal on thc
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websile of QPGC,

25. As regards fixed cost recovery, it may be noted that since OPGC has filed the Petition as
per the approved Amended PPA, the recovery of fixed cost is linked to normative net

avallability of 68.49%. The contention made by Shri. R. P. Mahapatra is not correct

wherein it has linked the recovery of fixed cost with normative PLF. As per OERC

Generation Tariff Regulations, 2014 also, the recovery of fixed cost is linked NAPAF,
nol NAPLYF,

26. OPGC strongly objects the contention of Shri. R. P. Mahapatra to consider the actual
specific oil consumption. It may be further noted that, for computation of energy charges,

OPGC has considered the normative performance parameters as per terms and conditions

of Amended PPA. OPGC has not considered the actual performance parameters,

et *
V03 N : o o
C}\ @‘s; drameter wiich has actual value less than normative, is not justified. The actual value

N

\@; 58 plgj;” of auxiliary consumption is higher than the normative auxiliary consumption. However,
T OPGC has not claimed to consider this actual auxiliary consumption for determination
of tariff. i has adopted the uniform approach to consider the performance parameters as

per terms and conditions of amended PPA.

27. As regards submissions made by Shri. R. P. Mahapatra regarding the coal cost escalation

of 6%, OPGC submits that it has considered the weighted average price of coal for

September 2015 and escalated the same by 6% to arrive at estimated price of coal for
April, 2016. The escalation of 6% has been considered based on actual growth in price of

coal from September 2014 to March 2015. In any case variabie charge is based on the actual

cost of fuel which gets adjusted in the annual adjustment bills,

28. As regards the Gross Calorific Value (GCV) of Coal, the contention of Shri. R. P.
Mahapatra that GCV of coal goes as high as 3200 kCal/kg is not correct, OPGC has




observed the variation in GCV of coal during the year. Hence, for computation of energy
charges, OPGC has considered the weighied average of actual GCV from October 2014
o September 2015. The data related to month wise actual GCV received has been already
submitted to the Hon’bie Commission tili December 2015. In any case variable charge is

based on the actual GCV of coal which gets adjusted in the annual adjustment bills.

. As regards the additional capitalisation towards ash pond, OPGC appreciates Shri. R. P.

Mahapatra’s submission 10 support the claim of additional capitalisation. OPGC humbly
requests the Honble Commission to consider the additional capitalisation and decide the

manner for recovery of additional capitalisation through tariff.

. As regards the submissions made by Shri. Anand Kumar Mohapatra regarding the

projected PLE, OPGC submits that il has projected the PLF of 81.46% considering the

\\h_—_—,BiI' The contention of Shri. Anand Kumar Mohapatra that favourable movement in fuel prices

should be passed through, 1s not justified. As per terms and conditions of Amended PPA,
the actual prices of fuels shall be passed through irrespective of upward or downward
movement, since the prices of fuel are not within the conirol of OPGC. The OERC
Generation Tariff Regulations 2014 also allows to pass through the actual prices of fuel.
State Electricity Regulatory Commission across the country has adopted to pass through

the actual fuel prices and allow the recovery of the same through fuel price adjustment,

. As regards contention of Shri. Anand Kumar Mohapatra that project cost should exclude

capital costs incurred for Units 3 & 4, OPGC clarifies that that the total project cost of
OPGC was Rs.1,135 Crore of which, Rs.75 Crore was not allowed in the original PPA,

bem& part of Unils 3 & 4, restricting total project cost to Rs.1,060 Crore. 1 uriher f01 the
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purpose of maintenance, Rs.30 Crore has not been allowed in the original PPA, being

cost incurred towards common facilities for Units 5 & 6.

33. OPGC rejects the objections of Shri.G.N.Agarwal on the legality of the PPA as the
Amended PPA has been approved in accordance with OERC Regulations 2014 and the

Petitioner and GRIDCO are competent to execute the Amended PPA. Further, it is

submitted that the Amended PPA is not contrary 1o any applicable Law or prevalent

regulations.

The Petitioner craves leave to submit a detailed reply to the written submissions of the
Department of Energy, Government of Odisha and the objectors in the instant case, once the
Petitioner has been served with the said submissions and has had an opportunity to review

the same.

Place: Bhubaneshwar

Date: 11™ February 2016
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